I note, however, that even though the inspec-
tor had a cloth tape measure with him at the time
of his inspection, he did not use it to obtain a
more precise measurement.  I also note that it is
a well established practice for MSHA inspectors to
throw such tapes with a weighted object attached
into an area too dangerous to enter personally in
order to obtain a more precise measurement.  This
procedure is ordinarily followed in the presence
of a representative of the mine operator, and that
under those circumstances there can be little dis-
pute over the distance.  You have then an objec-
tive basis on which you can establish the distance,
As I say, this procedure was not followed in this
case.

Moreover, according to Mark Naylor, the repre-
sentative of the mine operator who accompanied
Inspector Klemick, he told Inspector Klemick that
he thought the cut was only 13 to 14 feet deep.
While Mr, Klemick apparently disagreed with this
estimate, stating .something to the effect that he
felt the cut was deeper than that, I note that
even then, in spite of the knowledge at that point
that his estimate was being questioned and would
indeed undoubtedly be questioned and challenged
at future proceedings, the inspector nevertheless
did not even at that point take a more precise
measurement or receive some sort of concurrence as
to the depth of the cut from the representative of
the operator.

I must point out also that the government's
evidence is also tempered by the testimony of the
operator's witnesses - miners who were present
when the cut was taken - namely,, roof bolter Lemu-
el Hollen; the continuous miner operator, Donald
Baker; and the section foreman, Ed Snyder,  In
addition, there was the testimony of Mr. Naylor,
who accompanied KlemicJc during his inspection.
All of these witnesses confirmed that the cut in
the final pushout on the right side of this stump
did not place the continuous miner operator under
unsupported roof,

I find with respect to the operator's witness-
es, that the testimony of Don Baker, the continu-
ous miner operator, is particularly significant.
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ond supported roof,
